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Act“).19 Tt had no provision for making payments to
servicemembers who would have a claim for payment
as a result of the record correction, which the Comp-
troller General of the United States (CompGen) —
who exercised claims-settlement authority for the
United States via the General Accounting Office
(GAO), which he supervised?® — pointed out soon af-
ter the 1946 Act was passed.21

The CompGen’s opinion prompted Congress to
draft H.R. 1181, An Act To Amend Section 207 of the
Legislative Reorganizations Act of 1946 so as To Au-
thorize Payment of Claims Arising From Correction
of Military or Naval Records (the Act), 22 introduced
in the House on January 9, 1951. 97 CONG. REC. 121
(1951). The bill at first contained a controversial pro-
vision regarding the settlement of claims that pro-
voked intense discussion between legislators and
witnesses which affords a crystal clear glimpse at the
intent of Congress relative to the connection between
the correction of facts in military records determina-
tion of monetary amounts “found to be due on ac-

19 Pub. L. No. 79-601, § 207, 60 Stat. 812, 837. App. 387a.

20 § 236 of the revised statutes, as amended by the Budget
and Accounting Act of 1921, Pub.L. No. 67-13 (hereinafter
“Budget Act”), 42 Stat. 20, 23-24. In 1982 the act was codified
as part of U.S. Code, Title 31, whereupon the CompGen was
expressly named as exercising the claims-settlement function of
the GAO. See Act of Sept. 13, 1982, Pub. L. No. 97-258, § 1, 96
Stat. 877, 970 (codified as amended at 31 U.S.C. § 3702).

21 Assistant. Comptroller General Yates to the Secretary of
the Army, 27 Comp. Gen. 665 (1948). The history of the
amendment to the correction-board statute necessitated by the
CompGen’s opinion is well known. See, e.g., Defense Office of
Hearings and Appeals, Claims Case No. 2012-CL-082003.2, at 7
(2012); 97 CoNG REC 7588; H.R. REP. NO. 82-449, at 2 (1951).

22 The Act to Amend Section 207 of the Legislative Reorgan-
ization Act, Pub. L. No. 82-220, § 1, 65 Stat. 655, 656 (1951).
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[subsection (c)] language, because it would be
implied then that the [GAO] . .. would have
the right to go in and review the merits and to
determine the Board had erroneously made a
decision, and thereafter the money would not
be forthcoming.”25

A GAO witness followed Jackson and distinguished
the authority to correct records and the claims-
settlement process. His office, he said, “do[es] not
propose to say the [CompGen] should review the
matter of whether the Board was correct in what it
did, but simply that the [he] should have authority to
audit the payment.”?6 Burns appeared again before
the subcommittee and continued the distinction.

Mr. BURNS. [T]here are really two different

things here, and I think it is well to keep that

in mind. One thing is the determination the

correction of the record; and the other thing is

the settlement based on that correction. Sub-

section (a) would give the head of the Depart-

ment the authority to make the correction. We

do not want to challenge that authority.2?
Subcommittee Chairman Durham then asked Burns
to speak to the objections he thought possible from

2 Subcommittee Hearings on H.R. 1181, To Amend Section
207 of the Legislative Reorganization Act of 1946 so as To Au-
thorize Payment of Claims Arising from the Correction of Mili-
tary or Naval Records: Hearing Before the H. Comm. on Armed
Servs. Subcomm. No. 3, 82nd Cong. 363 (1951) (“May 1951
Hearings”) (statement of Stephen S. Jackson).

26 Id., 368 (statement of John T. Burns, attorney in the Of-
fice of the General Counsel, GAQ).

21 Id., 3717.
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definitely would be disturbed if the bill should
be enacted in its present form . .. . It is be-
lieved that it was the intention of your Com-
mittee . . . [merely] to make final and conclu-
sive on all officers of the Government any ac-
tion taken by the Secretaries . . .. in making
corrections of records.32

He offered two amendments that would move the fi-
nality clause from subsection (c), applicable to set-
tlements, to subsection (a), applicable solely to “cor-
rections” of records.33 -

The full HASC then considered the bill and the
CompGen amendments. Before putting the amend-
ments to a vote, which was favorable, the HASC
Chairman confirmed his understanding that correc-
tion board findings would be protected from pay offi-
cials’ reconsideration.

The CHAIRMAN. Now, does it go into the
question of the finding on the merit by the De-
partment? That is final and conclusive?

Mr. SMART. That is correct, sir.

The CHAIRMAN. That is right. We want to
keep it that way.

But it merely gives the Comptroller the au-
thority to audit what?

Mr. SMART. Audit the payment.

The CHAIRMAN. Audit the payment.

Mr. SMART. So the determination of the
merits as to whether or not a record should be
corrected is final and conclusive by the Board.

32 Letter from Comptroller General, May 25, 1951, B-74279,
at 1.
33 Jd
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The CHAIRMAN. That is right.3¢

On dJuly 2, 1951, Senator Vinson briefed the
whole House on the bill and amendments.

When the committee reported the bill, it was
under the impression it had preserved the
normal authority of the GAO to audit the
payments which would accrue from the correc-
tion of a record. Subsequently, the [CompGen]
advised the committee that he did not feel that
we had preserved his normal auditing authori-
ty and he suggested three amendments which
would accomplish that purpose. Before appear-
ing before the Rules Committee on this bill,
the Committee on Armed Services considered
these suggested amendments of the
[CompGen] and unanimously approved
them.35

Following the ensuing discussion, the amendments
were agreed to by the House.36

4. Senate action and discussion of the bill fol-
lowed. Mr. Jackson again appeared to testify, but
this time confirming before a subcommittee of the
Senate Committee on Armed Services (SASC) that
the “[GAOQ] objected to the original language making

3¢ Full Committee Hearing on H. R. 662, H. R. 1199, H. R.
1200, H. R. 1201, H. B. 1203, H. R. 2736, H. R. 2737, H. B.
1179, H R. 2735, H. R. 1181, H. R. 1215, H. R. 1216, S. 927, H.
R. 3911: Hearing Before the H. Comm. on Armed Servs., 82nd
Cong. 600-01 (1951). Mr. Smart’s gloss was that prior to the
amendment, the finality “pertained to the payment and not to
the correction.” Id., 601.

35 97 CONG. REC. 7589 (1951).

36 Jd
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ticular is strictly “dependent upon statutory right.”
Bell v. United States, 366 U.S. 393, 401 (1961), enti-
tlement to it “must be determined by reference to the
[governing] statutes and regulations,” United States
v. Larionoff 431 U.S. 864, 869 (1977). It is not “a
quid pro quo for services rendered to the military,”
Dock v. United States, 46 F.3d 1083, 1086 (Fed. Cir.
1995). For this reason it was highly improper for the
courts to uphold Bourne’s judgment with regard to
CSP on the basis of Petitioner’s not having endured
the hardship of sea duty, App. 14a,18a, and of his not
having “[gone] to sea or performed any sea duties,”64
App. 47a, or of judging the BAH equity on Petition-
er’s potential housing cost, especially where regula-
tions expressly discount the latter consideration,
App. 411a, and provide Sea Pay for members disem-
barked from overhaul ships provided they remain
formally attached thereto by orders, App. 419a-
422a.85

3. A third set of equally significance errors arises
from DFAS’s failure to exercise its discretion to ar-
rive at its own organic position vis-a-vis the BAH
and Sea Pay. Had it done so, particular procedures
would have been invoked yield a detailed and re-
viewable agency judgment. App. 403a-406a. Absent
having done so, and given the illegality of the Bourne
determination — if for no other reason than that it is

152a) — a possibility foreclosed courts’ prescient (misplaced) cer-
tainty that Petitioner would have stayed in Norfolk.

64 The courts’ reliance on Boruski v. United States, 155 F.
Supp. 320 (Ct. Cl. 1957) to support their view is unavailing be-
cause in Boruski the relevant statute mandated actual duty
performance, App. 422a-423a, contrary to the relevant regula-
tions here.

65 Both sets of regulations are authoritatively promulgated
at the express invitation of Congress. App. 411a, 416a.
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a “post hoc rationalization[ of counsel] for agency ac-
tion,” which, under SEC v. Chenery Corp., 332 U.S.
194 (1946), the courts “may not accept,” Burlington
Truck Lines v. United States, 371 U.S. 156, 168
(1962) — the lower courts were left to substitute their
own judgment as to the rectitude of the entitlement
determination, which impermissibly “removel[d] the
discretionary judgment from the agency to the court,”
Interstate Commerce Comm. v. Bhd. of Locomotive
Eng’rs, 482 U.S. 270, 283 (1987). Moreover, because
Bourne’s opinion was predicated upon his illegal and
void fabrication of Petitioner’s detachment from
CARL VINSON, he extended the courts an invitation
to inject themselves in the military-duty-
assignments arena, which they should not have ac-
cepted, but did, by upholding the illegal and void act
on the basis of their own judgment that it was “rea-
sonable,” thereby substituting theirs for his. Doing so
was contrary to this Court’s venerable decision in
Orloff v. Willoughby, 345 U.S. 83 (1953) and the salu-
tary separation-of-powers principle it upholds, but
their affirmance also contravened the circuit law
- which removes speculation as to what “would have
‘happened” from grounds upon which back pay and
reinstatement cases such as this one are resolved.
Reale v. United States, 208 Ct. Cl. 1010 (1976) (“[Black
pay awards . . . do not pretend to be realistic recon-
structions of what the pecuniary consequences of a ser-
viceman’s career would have been . ... We do not spec-
ulate.”); Wagner v. U.S., 365 F.3d 1358, 1365 (Fed. Cir.
2004) (noting the court “will not speculate as to what
the outcome might have been had the error not oc-
curred”). The error was particularly grave in this case
because, since Bourne’s determination was ultra vires,
the courts’ judgments were made to replace, impermis-
sibly, “the absolute discretion afforded the Secretary of
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the [Navy] on personnel matters with a determination
of [their] own.” Wagner, id.

B. The Federal Circuit’s decision puts its own
settled case law in jeopardy.

1. While inter-circuit conflict is unlikely in a case
like this where the trial courts cases are taken exclu-
sively to the Federal Circuit, the CAFC’s decision
puts its own case law in disarray, and it will remain
so absent this Court’s intervention.

2. As noted, cardinal holdings of military back-
pay case law such as Wagner, supra, Reale, supra,
Ray, supra, and Craft, supra, are contradicted by
the recent decision, and to safeguard the validity of
these decisions — which the CAFC did not even cite
let alone distinguish — its opinion should be vacated.

3. Cathy v. United States, 191 F.3d 1336 (Fed.
Cir. 1999), dealing narrowly and illustratively with
the impact of the constructive-service doctrine, was
also jeopardized by the CAFC’s decision. Cathy held
that the term “service” on active duty used in U.S.
Code, Title 10, incorporates the term “constructive
service,” Cathy, 1d. at 1339, disposing of the claim of
Bourne and the lower courts that Sea Pay was not an
entitlement here because Petitioner did not actually
“serve” on a ship. How the decision can be squared
with Cathy, which, again, was extensively briefed,
App. 173a-176a, but ignored, is impossible to see.

4. Important circuit decisions standing for the
proposition that military attorneys may not partici-
pate in the correction process, which requires the
Secretary to act through “boards of civilians.” See
Strickland v. United States, 423 F.3d 1335, 1341
(Fed. Cir. 2005); Weiss v. United States, 187 Ct. CL
1, 10, 12 (1969); Proper v. United States, 139 Ct. CL.
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the records-corrections process is as coherent and
consistent with Congressional intent as absolutely
possible.

D. Summary reversal or vacatur and remand to
agency is the proper remedy.

1. Petitioner has successfully resolved adminis-
tratively the minor remaining consequences of the
Navy’s decision to separate and then reinstate him.
App. 378a-384a. The disputed BAH and Sea Pay
matters may have the same outcome, given the
DOHA’s expertise as successor to- CompGen. The
Court should give the agency a chance (which it de-
clined to take before) to remedy its error.

2. In the alternative, summary reversal is appro-
priate; “the law is well settled and stable, the facts
are not in dispute, and the decision below is clearly
in error,” Schweiker v. Hansen, 450 U.S. 785, 791
(1981). The lower courts should have reversed the
Bourne-DFAS-Navy action — as this Court should —
because, notwithstanding their finding it “reasona-
ble,” it must still be overturned if “not in accordance
with law,” 5 U.S.C. § 706; Thomas Jeftferson Univ. v.
Shalala, 512 U.S. 504, 518 (1994) (Thomas, J., dis-
senting) (“contrary to law” alone violates APA stand-
ard) or, with respect to the absence of evidence de-
taching Petitioner from CARL VINSON following
September 30, 2009, based on (as here) less than
even a “scintilla” thereof. Consolidated Edison Co. v.
NLRB, 305 U.S. 197, 229 (1938); 5 U.S.C., id.

3. A third alternative is a form of vacatur and
remand, to prevent the opinions below from offend-
ing this Court’s decisions in the crucial areas herein
identified.
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CONCLUSION

This Court should grant the petition for writ of certi-
orari and summarily reverse the judgment below,
remanding with instructions to remand to the COFC
for remand to DFAS to assess entitlements without
the Bourne memorandum’s interference. In the al-
ternative, the Court should vacate and remand —the
COFC retaining jurisdiction — or vacate and remand
under United States v.” Munsingwear, Inc., 340 U. S.
36 (1950), with instructions to. dismiss the case as
moot to eliminate the erroneous decision and allow
the claim to be considered administratively and re-
litigated, while preventing the adverse consequences,
id., at 40.

Respectfully submitted.
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